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Jessica Silver

(Cont. on page 4)
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By Elizabeth Silleck

By Matthew Bova

Clean and Green-White Plains group on the steps of City Hall.  Left to Right: Sean Dillon,
Gabriel Riggle, Elizabeth Silleck, Meredith Van Horn, Jessica Silver.

(Cont. on page 4)

(Cont. on page 3)

Supreme Court Justice Stevens got
one thing right: small contributions to
overwhelmingly vast solutions are not
rendered powerless by being miniscule
in relation to the underlying problem. Put
another way, every little bit counts. Most
wholes are made up of pieces, and Clean
and Green is my piece.  Sure, in the overall
scheme of things, it is miniscule—but we
have to start somewhere, and everything
that was ever accomplished started with
an idea.

This idea sprouted over a casual lunch
with a close friend.  As we leaned into
the sunlight on a sidewalk café, picking
over salads and exchanging dreams, I felt
a flutter in my chest. If anyone would
encourage the pursuit of a dream, it was
this particular friend. A can-doer, a
visionary, one who created a space for
herself among the powerful before being
on this Earth for a quarter of  a century.
Una Fantabulosa.  She told me it was
possible, and it was all the push I needed.

Clean and Green grew from a tiny
seedling, limited in scope and size, to a
rapidly flourishing project designed to
bring people together in the
reconsideration and reworking of our
lifestyles toward the achievement of real

environmental sustainability.  The beautiful
thing is, I have watched as the process
of planning Clean and Green has

effectively brought people together:
people from business, government, law,
academia, social service, the arts, and

youth have converged excitedly to do
something.  We are learning, each of  us,
that no matter how monstrous the

problem facing us, the very least we can

By Jennifer Lincoln

Hello, Pace Law White Plainsers!  This
is your estranged sister speaking, the Pace
Law Londoner.

I was at the Royal Courts of Justice
today and based on my experience I can
in fact confirm the following about UK
legal systems: 1. Judges and barristers do
in fact wear wigs;  2.  The posh British
accent does automatically make one
sound more intelligent than any high end
American accent; 3.  All would-be
American criminals should conduct crimes
in England, as the punishments are mild
in comparison to American justice. The
rest, I shall have to figure out in practice.

Most things in London are hardly a
surprise to me, as I have lived here before,
but had I been a fledgling Londoner I
would have surely complained to home
by now about either the food, the
expense, or the complete lack of paper
towels in public bathrooms.  To expound,
first off: food in London is not bad as a
rule, despite what some might lead you
to believe.  It’s just that some items really
really are.  Pizza is one example.  The
greater proximity to Italy does nothing

HerringHerringHerringHerringHerring and the Exclusionary Rule and the Exclusionary Rule and the Exclusionary Rule and the Exclusionary Rule and the Exclusionary Rule

In a time when police power is
expanding, one would think it would be
necessary to ensure that sufficient
constitutional checks are placed on law
enforcement.  Not so said the Supreme
Court in Herring v. U.S.  Justice Roberts’
opinion in Herring carved out another
exception to the exclusionary rule and
could possibly reflect a more extreme
position: that the rule itself should be
discarded.

A warrant for Herring’s arrest was
recalled by a sheriff ’s department in
Alabama in February of  2004.  However,
due to an error in the sheriff ’s computer
database, the database reflected the
existence of a warrant.  Relying on the
error, an officer pulled over Herring and
arrested him.  In performing a search
incident to Herring’s arrest, the officer
found narcotics and an illegal firearm.

At trial, Herring’s counsel argued that
the evidence was inadmissible under the
exclusionary rule because it was obtained
as the result of a warrantless arrest.  The
District Court denied the motion and
Herring was convicted.  The Eleventh
Circuit affirmed.  The case then went
before the Supreme Court on a narrow
issue: should evidence obtained as the
result of  an officer’s reasonable reliance
on a recordkeeping database error be
suppressed under the exclusionary rule?
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(Cont. on page 5)

In a 5-4 decision, the Court held that such
evidence should not be excluded.

The heart of the majority opinion
was that exclusion under these
circumstances would not result in
“appreciable deterrence” of  Fourth
Amendment violations.  Justice Roberts
reasoned that because the officer’s
conduct was neither malicious nor
intentional, it could not be deterred by
exclusion in the same way that a
calculated, intentional Fourth Amendment
violation could (like breaking into a
suspect’s home as in Weeks, the case that
articulated the exclusionary rule in 1914).
Justice Roberts did however hold that if
the police records had been recklessly or
intentionally maintained, or if
recordkeeping blunders were “routine
and widespread,”suppression would be
warranted.  Here, the recordkeeping
failure was only “negligent” and thus,
invoking Cardozo’s famous line, “the
criminal should not ‘go free because the
constable has blundered.’”

Justice Ginsburg dissented, arguing
that “the Court’s opinion underestimates
the need for a forceful exclusionary rule
and the gravity of recordkeeping errors
in law enforcement.”  Justice Ginsburg
argued that the question of the level of
culpability is irrelevant because even
negligence is subject to deterrence.  After

all, she argued, deterrence of negligence
is the backbone of  tort law.

Justice Ginsburg then attacked the
majority’s application of  its “routine and
widespread” standard for recordkeeping.
Here, she argued, the error was the result
of a systematic failure because there was
no evidence of a routine process of
monitoring the databases and because the
warrant inaccurately remained on the
database for five months.

Lastly, Justice Ginsburg cited an
amicus brief submitted by the Electronic
Privacy Information Center, “Herring’s
amici warn that law enforcement databases
are insufficiently monitored and often out
of date. Government reports describe,
for example, flaws in NCIC databases,
terrorist watch list databases, and
databases associated with the federal
government’s employment eligibility
verification system.”  Therefore, because
these “inaccuracies in expansive,
interconnected collections of electronic
information raise grave concerns for
individual liberty,” a categorical
exclusionary rule should be applied to all
recordkeeping errors.

Several commentators have
suggested that the Supreme Court’s
conservative justices aim to abandon the

AAAAAcross  the  Pondcross  the  Pondcross  the  Pondcross  the  Pondcross  the  Pond

By Robert J. Choi

Recently, I was the target of  a
professor’s Socratic prosecution in class.
The Socratic experience is a regular and
healthy, but often unpleasant, part of  law
school life. What appeared to be an
irregular and unhealthy part of this
particular exercise of the Socratic method
was the manner in which the professor
chose to interrogate me and not others.
The incident smelled liked bigotry. It
reminded me of episodes of
subconscious bigotry I’ve witnessed and
experienced throughout my schooling
and in the workplace.

The consequences of subconscious
bigotry, compared to outright bigotry, are
often very clear to the victim but elude
the perpetrator. The bigotry is
subconscious because it’s caused by a
mindset consisting of memories,
thoughts, and feelings about similarities
and differences that stem from cultural
influences we are all subject to. For
example, numerous studies have shown
that people tend to associate the term “All-
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American” with white, straight, males
(See also an excellent excerpt by Charles
Lawrence, “The Id, the Ego, and Equal
Protection: Reckoning with Unconscious
Racism” in Farber et al., Constitutional Law
– Themes for the Constitution’s Third Century
(2003), pages 207-210.).

Bigotry is often found when an
individual meets or fails to meet the
bigot’s implicit image or assumptions
about others (take an implicit association
test:  https://implicit.harvard.edu/
implicit/research/). Especially after the
September 11 attacks, a crystallization of
ideas about how people should look,
how we should act, and how “normal”
and even how “good” looks, took place.
Whether it’s, in the most extreme example,
the torture of a foreigner who has been
denied due process, or merely a
suspicious look at a solemn Muslim in an
airport (who, along with members of
other cultures may, in contrast to what
many Americans believe, find it
disrespectful and uncomfortable to look
people in the eyes and speak), it’s clear
that the awareness and multicultural social
movements of the nineties have lost
much of their steam (and much of their
federal funding).

Race is a complex social dynamic.
Prof. Joe Feagin, a sociologist and an
author on race, culture, and power in
America, believes that the United States
is physically diversified but still
subconsciously unwilling to mentally
accept racial equality. “Even though the
jump from extroverted racism to
introverted racism is a step forward, it is
still a hell of  a problem,” says Feagin. As
with other issues surrounding diversity,
power, and community, no one is ever a
perfect victim or a perfect oppressor.
Racists can get marginalized for being
poor, and victims of racism can choose
to oppress religious non-believers. For
example, whites suffer from classism in
similar ways that African-Americans may
suffer from society’s assumptions about
their potential and abilities as a group. Still,
the pursuit of equality must include the
awareness that intention does not always
influence outcome. After all, a bigot can
vote for a U.S. presidential candidate of
mixed-race who offers to save her job
if  elected but she may still believe he’s
only half  an equal (See Tim Wise’s essay
archive at TimWise.org, Racism, White
Voters and the Myth of  Color-Blindness).

Modern bigotry is much more
nuanced than before. I am an Asian male.
Although I’ve never been hired to be a
computer or printer technician, for
example, I would invariably be asked by
otherwise friendly office mates (even
other Asians) to fix a printer because they
assumed I was good with computers and
math. Other times, I’ve witnessed surprise
in the eyes of colleagues and educators
when I’ve eloquently and forcefully
delivered my opinion on a political matter.
Intuition and experience tells me that these
looks of surprise come from a
discomfort or unfamiliarity with the
image of a taller Asian male who is starkly
individual and is generally misfit with
stereotypical Asian images.

The image of an Asian without
glasses who is not short, quiet, particularly
studious (or even smart), or is
unsubmissive can jar a mindset that
automatically expects to see those qualities
in an Asian male. This jarring sense is very
similar to the sense that causes the often
innocently made comment that an
educated African-American is “articulate”
and “writes well” while a white person
of similar education is naturally called an
“expert” or an “intellectual” (this is a
narrow analogy, not compared history).
My experience also often includes
interacting with otherwise progressive
folks who appear more comfortable
taking a more authoritative tone with me
than others, like this professor did,
especially when my physiognomy is
discordant with their normative cultural
images of  Western and Eastern males,
i.e., when I fit neither any common
American image nor the Fu Manchu
image. The cognitive dissonance created
by this difference seems to make them
inappropriately defensive and abrasive.

So, hence the question, “Can we be
racist if  we don’t mean it?” We’re all bigots
periodically. I have been guilty, for
example, of allowing my past experiences
to prejudice my view of white males,
whom I don’t know well, as bigots. My
first assumption about this particular
Socratic professor, for example, was that
the professor was being defensive and
abrasive because they were influenced by
subconscious images of  bigotry. “Oh,
here we go again,” I thought. “Another
person who wants to spew forth their
moral and normative juices to reform
me into the ideal law student they
imagine, who’s probably white, since most
lawyers are.

“We’re all here for our own reasons;
the law school experience is different for
everybody, and professors need to
manage their assumptions and
expectations of  individual students,” I
angrily figured. “No one should be
treated that way,” I continued. I was, quite
frankly, enraged, particularly as I thought
about how I was being treated this poorly
while accruing costly student loans to be
here.

In reflection, however, I came to the
conclusion that my initial thoughts must
have been silly. I became pensive.
“Perhaps the real bigot was me,” I
thought. Perhaps my assumptions about
this professor were hasty and wrongly
influenced by my past experience with
bigots instead of the innocuous reality of
what took place. Perhaps all of us are
similarly influenced by past experiences.

Nearly a year ago, then Senator
Obama spoke to the country about race.
“[A] Constitution that promised its
people liberty  and justice,” said Obama,
“would not be enough to deliver slaves
from bondage, or provide men and
women of every color and creed their
full rights and obligations as citizens of
the United States.” In the speech, Obama
also spoke of the influence of his own
grandmother, who at times uttered
bigoted remarks.

Still, like the senator, I think that
much of American exceptionalism is
based on its stunning ability to adapt to
social, political, and demographic
changes. Yet, in order to overcome our
remaining imperfections, we must
acknowledge that they exist, and make it
a point to understand how we can shape
and change them. Instead, we too often
resolve to think, “I can’t be a racist, I have
black friends,” or “I’m married to an
Asian.” The flaw in this thinking is that it
is mere tolerance of difference. In this
example, the difference is race. However,
to be a friend of someone different
despite their difference is not equivalent
to embracing their differences.

Bigotry today is not only about a
psycho-social inability to tolerate
differences in appearance. It’s a
subconscious mindset of  “you” and “us.”
It’s an inability to control our own
experiences from clouding our judgment
about new and unfamiliar experiences. A
huge part of diversity is being able to
remain open to the full range of
individuals’ experiences without any
discomfort, even if your past experiences
beg your discomfort. We don’t all need
to look, act, or be the same to be a vibrant
society, or even a vibrant law school or
community of  lawyers. In fact, a vibrant
community is probably one where a lot
of  norms co-exist and the margins of
power can share power with the center.

So, in some ways, racism beneath the
surface is harder to manage than the
overt racism. The surreptitious use of
differences, such as race, religion, and
alienage by the powerful as a tactic to
marginalize and dehumanize others is a
dark historical truth that casts a shadow
on America’s otherwise miraculous and
still unfolding story. It can also be much
more subtle. We should all, especially as
lawyers-to-be, understand that the effects
of bigotry are insidious, whether
intentional or not.

The most difficult part of fighting
oppression is that its perpetrators are
often highly decorated and often wield
scary amounts of  power. In 1933, Dr.
Carter G. Woodson, author of  Mis-
Education of  the Negro, wrote: “If  you can
make a man believe that he is inferior,
you don’t have to compel him to seek an
inferior status, he will do so without being
told and if you can make a man believe
that he is justly an outcast, you don’t have
to order him to the back door, he will
go to the back door on his own and if
there is no back door, the very nature of
the man will demand that you build one.”
If you claim membership in a minority
or disenfranchised group, or if  you’re a
female, my bet is that you understand
exactly what Dr. Woodson meant. If  you
have ever been the victim of subconscious
bigotry – or bigotry of any sort – and
wondered if you should do something
about it but concluded, “What’s the point?
It won’t make a difference,” you know
exactly what Dr. Woodson meant too.

Still, next time, don’t be a victim, and
write a letter to the editor instead:
Hearsay@law.pace.edu.

do is something.  Imagine the potential, if
everyone behaved the same way.

With the nurturance and dedication
of a handful of passionate Pace
Environmental Law students, who have
tirelessly committed their time and
brilliance, the White Plains’ Mayors Office
and its energetic staff and associated
commissioners, and the cooperation of
the White Plains Business Improvement
District, Clean and Green: White Plains
has grown into a sturdy sapling.  On a
daily basis, the continued health of  Clean
and Green’s future is solidified as people
find strength in the outlet it offers for
their desire to act.

Clean and Green’s debut event will
grace a spring Saturday afternoon on
Mamaroneck Avenue.  On May 30, 2009,
starting at 11 a.m., law students will
welcome the public with an exhibit
explaining the major environmental issues
affecting us all, and offering individual
contributions to the solution. Beyond that,
we will show people how it benefits
them to evolve their lifestyles toward eco-
friendly, sustainable practices—benefits
their health, their pocket, and their quality
of life.  The street will be lined with green
vendors offering practical, energy
efficient, and eco-friendly alternative
products and services.  Renaissance Plaza
will be the home of a collection of
committed volunteers catering to
children, planting the seed of
environmentally responsible behavior
through educational games and activities.
Music will lace the air as people mingle,
share laughs, and enjoy healthy, good
food.

Upstairs at the Performing Arts
Center, businesspeople and developers
will be privy to valuable knowledge about
how it is economically achievable and
advantageous to go green.  Experts in
environmental law and development and
professional environmental consultants
will inform a powerful economic base
on how environmentally responsible
behavior can work for them, and what
they need to do to make it work even
better.

When the sun sets on that day, it will
not be over. The Clean and Green
process is continuously being
documented by Academy-Award
nominated IMAX director Bayley Silleck
and his partner, professional filmmaker,
Nathaniel Smith.  The artists are following
the organization of Clean and Green:
White Plains, as well as the day’s events,
ultimately producing a film which tells the
story of local, eco-collaborative action.
You can bet, Clean and Green will
continue to grow, spreading the sense of
community, the message of  change, and
the energy inherent in the belief  of
individual power to make a difference.
Yes, we can.
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